groups of customers is an ALEC presence in a particular wire center, which cannot justify
BellSouth’s disparate pricing.” BellSouth small business customers served from wire centers
with an ALEC presence are similarly situated and receive substantially the same service as
BellSouth small business customers served from wire centers without such a presence, but the
Key Customer promotion does nat treat them equally. Therefore, the Key Customer tariffs
unduly discriminate and improperly offer discounted service.

31 As verified in “Exhibit H * hereto, the affidavit of Mr. Gallagher, FDN has been and
will continue to be irreparably harmed by BellSouth’s Key Customer and other similar price
promotions. BellSouth’s Key Customer promotions approximate or undercut the prices FDN is
able to offer and still remain viable, and FDN has and will continue to lose market share due to
BellSouth’s promotions. The harm that Florida Digital has suffered and will continue to suffer
from BellSouth’s promotions cannot be undone and cannot be adequately compensated by
damages or readily measured by pecuniary standards. That harm has been constant, frequent and
continuous in character.

32. BellSouth’s promotions also harm Florida’s consumers. As competitors are
eliminaled as a result of the BellSouth promotions, consumers will have fewer competitive
choices and will be subject to higher prices.

33. BellSouth is not at all prejudiced by suspension/postponement of the 2002 Key
Customer tariff and any like tariffs. In balancing the interests of BellSouth and FDN, the
irreparable harm FDN will suffer clearly outweighs any possible disadvantage to BellSouth from

delayed implementation of the tariff described above.”

*In Arrow v. BellSouth, ALECs actually served customers to whom the disparate prices would be offered,
and the Commission voted to suspend the underlying BellSouth tariff.

"% See Arrow v. BellSouth.
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34. Any opportunity ALECs have to resell at a discount BellSouth promotionalprices of
90 days or greater duration is a palliative consolation that serves neither to avoid irreparable
harm nor to remedy BellSouth’s anticompetitive conduct. BellSouth itself has repeatedly
announced that the Commission and the FCC should promote facilities-based competition and
that resale is an “entry” strategy The resale business has been for sometime now widely
considered a non-viable, unfinanciable venture, and many ALECs like FDN do not generally
resell services because of resale’s margins. On a long-term basis, resale of ILEC promotional
rates by ALECs will naturally promote erosion of facilities-based competition. As demand for
resold promotional prices grows, demand for facilities-based services declines. Thus, while
BellSouth in every forum parades the Telecommunication Act’s core objective of promoting true
facilities-based competition, BellSouth engages in anticompetitive conduct where the mitigation
it offers merely alters the ALEC’s mode of demise. Neither the law nor equity requires a party
to change its business model to evade irreparable harm and anticompetitive conduct.”’

35. BellSouth’s previous implementation of promotional tariffs does not legally or
practically excuse the anticompetitive conduct in which BellSouth currently engages or lessen
the irreparable harm it now inflicts.

NEED FOR INVESTIGATION

36. The allegations in the paragraphs above warrant Commission investigation into
BellSouth’s promotional pricing and marketing of promotions.
37. A prompt and comprehensive review becomes even more critical if the Commission

is to assure Florida’s consumers that promotional prices BellSouth offers to some customers who

' Arrow Communications was not requiredto become facilities-based to avoid the irreparable harm and
the anticompetitive impact of the Three Free tariff.

12



may have a competitive choice are not financed on the backs of those who have no competitive
choice.

38. A review of BellSouth’s marketing ofpromotions is likewise critical to assure
Florida’s ALECs and the public that BellSouth is competing fairly. While the Act and the FCC
have addressed some competitive protections on ILEC marketing, not all the bases have been
covered. Section 222(b) of the Telecommunications Act provides:

A telecommunications carrier that receives or obtains proprietary information from

another canier for purposes of providing any telecommunications service shall use such

information only for such purpose, and shall not use such information for its own
marketing efforts.
The FCC added,

We conclude that section 222 [of the Telecommunications Act] does not allow cartiers to

use CPNI to retain soon-to-be former customer where the carrier gained notice of a

customer’s imminent cancellation for service through the provision of carrier-to-carrier

service.'2

39. FDN maintains that it is improper and anticompetitive foran ILEC to market
promotions to a soon-lo-be-former customer who contacts the ILEC for account activity that
only the ILEC can executeladdress with the customer, such as lifting an account freeze, changing
features/services on a line, or correcting information on a CSR. The manner and method
BellSouth employs for customer “retention” significantly affects the ALECs’ ability to compete,
particularly when BellSouth offers promotional discounts available only to ALEC customers
Therefore, retention marketing must be subject to thorough scrutiny and any unfair,
anticompetitive tactics must be discovered and rooted out.

40. BellSouth’s promotions should be reviewed to determine if they are discriminatoryin

practice, as well as discriminatory in principle. In BellSouth’s 271 Case, BellSouth placed a

" Telecommunications Carriers’ Use of Customer Proprietary Network information and Otter Customer
Information, CC Docket No, 96-14%, FCC 99-223, 4 76 (rei. September 3, 1999.)
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great deal of significance on its claim that ALECs are collocated in nearly all of its central
offices. Therefore, the vast majority of business subscribers in BellSouth’s territory should be
eligible for Key Customer promotions. Yet, if BellSouth does not use the same marketing means
and methods to target all eligible subscribers as it does scon-to-be-former customers, the
promotions may be discriminatory in practice a well as in principle.

41, If BellSouth is granted 271 approval, the prospect of additional and possibly more
harmful anticompetitive pricing and marketing practices loom. Therefore, the need for
investigation now is further warranted.

CONCLUSION

42. FDN suggests administrative efficiency favors addressing the various issues involved
in BellSouth’s promotional activities on a comprehensive basis and suggests that the most
efficient vehicle for the Commission to rule on these issues is in a show cause and/or
investigation proceeding.”” BellSouth’s intentions to file tariffs for anticompetitive and/or
discriminatory discounted prices in the future is clear by its having done so in the past. Thus, the
Commission, BellSouth and ALECs would benefit from (1) an expedited Commission decision
as to the pricing and marketing of promotional programs even if the subject promotional tariffs
are withdrawn or expire by their own terms and (2) pronouncement of definitive guidelines
governing unacceptable anticompetitive behaviors relative to ILEC discounted pricing.

43. Florida’s ALEC community does not possess the resources to pursue remedies for
BellSouth’s conduct through protracted litigation. The Commission should lead the

investigations of legitimate allegations of ILEC anticompetitive behavior on an expedited basis.

" FDN raised Bell’s winback pricing and marketing in BellSouth’s 271 Case, but the Commission
excluded the issue fromconsideralion, over FDN's objection. FDN also raised BellSouth’s winback programs in
Docket No. 011077-TP (Generic Investigahon of Anticompetitive Behaviors), but so far no action has been taken in
that docket. As alleged herein, the need for the Commissionto address this issue is immediate.
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44. If the Florida Commission is to say that it promotes competition in this state, it must
act immediately and decisively on claims of ILEC anticompetitive behavior, such as that alleged
here.

WHEREFORE and in consideration of the above, Florida Digital Network, inc.
respectfully requests the Commission to cancel or, in the alternative, suspend or postpone the
effectiveness of, BellSouth’s Key Customer tariff and to initiate an investigation of BellSouth’s

promotional pricing and marketing conduct and practices.

Respectfully submitted, thjsﬁ day of February 2002

Matthiew Feil
Florida l‘)'rg-ital Network, Inc
390 North Orange Ave.
Suite 2000

Orlando, FL 32801
407-835-0460 _
mieil@{loridadigital.net
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the

persons listed below this{3 day of

Ms. Nancy White, ¢/o Nancy Sims

BellSouth Telecommunications, Inc.

150S. Monroe Street
Suite 400
Tallahassee, FL 32301

i6

regoing was delivered by overnight mail to the

, 2002.

Ms. Beth Keating

Ms. Beth Salak

Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

S

M/tth Feil

Flonda Digital Network, Inc
390 North Orange Ave.
Suite 2000

Orlando, FL 32801
407-835-0460
mfeil@foridadigital.net




EXHIBIT A

TARIFF DISTRIBUTION

FILE CODE: 680.3400 FILE PACKAGE NO.:FL2002-004
DATE: January 14,2002

STATE: FLORIDA

EFFECTIVE DATE: 01/31/2002

TYPE OF DISTRIBUTION Pending

PURPOSE: New Key Customer Promo will replace 2001-063

TARIFF SECTION PAGE NUMBER PAGE REVISION
A002 34.02 13
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BELLSOUTH

TELECOMMUNICATIONS ,INC.
FLORIDA

I SSUED January 15.2002

BY: Joseph P. Lacher, President -FL
Miami. Florida

GENERAL SUBSCRIBER SERVICE TARIFF

Thirteenth Revised Page 34.0.2

Cancels Twelfth Revised Page 34.0.2

EFFECTIVE: January 31, 2002

A2. GENERAL REGULATIONS

A2.10 Special Promotions (Cont'd)
A2.10.2 Descriptions (Coot'd)

A. The following promotions are approved by the Commission: (Cont'd)

Area of Promotivn
(DELETED)

(DELETED)
BellSouth's Service Temitory'

Note 1:

Service Charges Waived

2002 Key Customer Program  -Eligible monthly revenue is
-For business customers strved  discounted at percentages
from wire centers N iIsted below baged on monthty
compeniive situalions. to91 billed revenue (TBR) and
-Customers with Analog Privaie applied as a credit each month
Line service arc not eligible for an the custorer’s bill:

this promotion. Mondily TBR - 1B montbs

-Customers with Yolume and 575 - 83,000 10%
Term Contract Service Manthly TBR - 36 months
Amangements are not eligible to S75 - 11,000 25%

participate « this promation.
-50%d scount will be glven on
Rotary Line service fora
contract peniod of [§ months.

-100% discount will be given an

R o w Line service fora
contract period Of 36 months.

-Line Connection Charges
will be waived during tbe
promotion Sign-up pecod.

Customer may elect to participate only once during ¢ach promorion

® Registered Service Mark of BellSouth ntellecnal Property Corparation

Period Authority
(D)
(D}
01/31/02 (N
0
0&25/02
Exhibit A
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EXHIBIT B

TARIFF DISTRIBUTION

FILE CODE: 680.3400 FILE PACKAGE NO.: FL.2002-004
DATE: January 31,2002

STATE: FLORIDA

EFFECTIVE DATE: 01/3 112002

TYPE OF DISTRIBUTION: Approved

PURPOSE: New Key Customer Promo will replace 2001-063

TARIFF SECTION PAGE NUMBER PAGE REVISION
A002 34.0.2 13

A002 34021 00

Exhibit B
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OFFICIAL APPROVED VERSION, RELEASED BY BSTUQ

BELLSOUTH

TELECOMMUNICATIONS, INC.
FLORIDA

ISSUED January |S. 2002

BY :Joseph P. Lacher, President -FL
Miami. Florida

GENERAL SUBSCRIBER SERVICE TARIFF

A2. GENERAL REGULATIONS

A2.10 Special Promotions (Cont'd)
AZ.10.2 Descriptions (Cont'd)

A. The following promotions are e file with the Conunission: (Cont'd)

Area of Promotion Secrvice

(DELETED)

(DELETED}

BellSouth's Service Temtary' 2002 Key Custamer Program
-For business customers
served from hot wire cenicss™.
-Custoraers with Analog
Private Line service arc not
eligible for this promotion.
Lusiomers with Voluve and
Term Contract Service
Amangements are not eligible
to participate in this
promotion.

Note 1:
Note 2:

¥ Registered Service Murk of BellSowh Intellernal Property Corporation

Charges Waived

-Eligible manthly revenue is
diseounted ar percentanes

Thirteenth Reviszd Page 14.0.2
Cancels Twelfth Revised Page 34.02

EFFECTIVE: January 31,2002

Period
Authority

0I/AL/02
7]

listed below based on menthly 06725702

totul billed revenue (TBR) and
applied as a credit each manth
on the customer's bill:
HMonthly TBRU - 18 months
$75 - £3,000 10%
Monthly TBR - 36 months
575 - 53,000 25%

-50% discount will be given an
Rotary Service for a contract
period of {8 months.

-100% discount will be given
on Rotary Service for a contruct
period of 36 months.

-Line Conpection Chorges
will be waived during the
promotion sign-up period.

Customermay elect to participate only once during each promotion.
The list of hot wire centers that are eligible for this promotion is listed on Page 34.0.2.1.

Exhibit B
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BELLSOUTH

TELECOMMUNICATIONS. INC.
FLORIDA

ISSUED: January 15, 2002

BY; Joseph P. Lachcr. President -FL
Miami, Florida

OTFICIAL APPROVLD VERSION, RELEASED DY B5TIQ

GENERAL SUBSCRIBER SERVICE TARIFF

EFFECTIVE: January 31.2002

A2. GENERAL REGULATIONS
A2.10 Special Promotions (Cont'd)

A2.10.2 Descriptions (Conr'd)

A. The following promotions arc an file with the Comussion: (Cont'd)

Original Page 34.0.2.1

Eligible Hot Wire Centers

Key Customer 2002

BCRT HBOCA TEECA HTCHNSON IS MAIN MlaM W. DADE
BOCA RATON MalN JCBH-MAIN MIAM W, MIAMI
BCRT SANDALFOOT JCVL-ARLINGTON MELBOURNE

BROOKSVILLE

JCVL-BCACHWOOD

MILTON RAVINE

BELLE GLADE MAIN

JCVL-FT CAROLTNE

MNDR-LORETTO

BUNNEL

JCVL-LAKE FOREST

NDAD ARCH CREEK

BOYNTON BEACH MAIN

JCVL-INT'L AIRPORT

NDAD BRENTWOOD

COCQA BEACH

JCVL-NORMANDY

JCVL-CLAY STREET MGO

COCDA-MAIN

JCVL-CCEANWAY

NDAD GOLUEN GLADES

41

COCOA-MERRITT ISLAND

JCVL-RIVERSIDE

NDAD DLETA

DEBARY DELTONA

JCYL-SAN JOSE

NEW SMYRNA BCH

DEBARY MAIN

JCVL-5AN MARCO

ORLD-AZALEA PARK

DELAND

JCVL-S0UTHPOINT

ORLD-COLONIAL

DLBH KINGS PCINT JCVL-WESCONNETT ORLD-MAGNOLIA
DLELRAY BCH MAIN JUPITER MAIN ORLD-PINECASTLE
DEERFIELD BEACH MAIN KEY WEST MAIN ORLD-PINEHILLS
DYBH-MAIN LAKE CITY ORLD-SAND LAKE
DYBH-ORNND BCH LAKE MARY ORPK-MAIN
DYBH-PORT ORANGE MIAM ALHAMBRA ORPK-RIDGEWOOD
EGLL-INDN HBR BH MIAM ALLAPATTAH OVIEDO

EGLL-BOWE GDNS

MTIANM AIRPORT

PERRINE MAIN

FT LALUD MAIN RELIEF

MIAM BAYSHORE

PANAMA CITY BEACH

FTLD CORAL RIDGE

MIAM BISCAYNE

PANAMA CITY MAIN

FTLD CYPRESS MIAM BEACH PMBH CORAL SPRINGS
FTLD JACARANDA MIAM CANAL PMBH FEDERAL
FTLD OAKLAND MIAM DADELAND BLVD PMBH MARGATE
FTLD PLANTATION MiaM FLAGLER PMBH TAMARAC
FTLD SAWGRASS MiAM GRANDE PNSC-BELMONT
FTLD SUNRISE MiAM HIALEAH PNSC-FERRY PASS
FTLD WESTON MIAM INDIAN CREEK PNSC WARRNGTON
FERNANDINA BCH MIAM KEY BISCAYN PONTE YEDRA BCH
FORT PICRCE MAIN MIiAM METRO PALM COAST
GULF BREEZE MIAM NORTH MIAMI PALATKA
GSYL-MAIN MEIAM NORTHSIDE PORT ST. LUCIE MAIN

GSVL-NORTHWEST

MIAM OPA LOCKA

PTSL SOUTH #TSL

HLWD HALLANDALE

MIAM PALMETTO

SANFORD-0-WS

HLWD PEMBROKE PINES MIAM POINCIAMA STAG-MAILN
HLWD WEST HOLLYWOOD MIAM RED ROAD STUART MAIN
HOLLYWOOD MAIN MIAM MIAMI SHORES TITUSVILLE
HOMESTEAD MALN MIAM SILVER OAKS VERQ BEACH MAIN
WPBH GARDENS

WTBH GREENACRES

WPBH HAVERHILL

WPBH MAIN ANNEX

WPBH LAKE WORTH

WPBH RIVIERA BCH

WPBHRYL PLM BCH

WWSP-HIGHLAND

WWSP-SPRING HILL

Exhibit B
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FILE CODE: 680.3400

DATE

STATE:

EFFECTIVE DATE:

TYPE OF DISTRIBUTION:

TARIFE DISTRIBUTION

January 22,2002

EXHIBIT C

FILE PACKAGE NO.: FL2002-006

PURPOSE: This tariff filing increases rates for Business Multi-Line Service,
Customer Code Restriction, DID, Exchange Access Frame Relay
Service and Exchange Access ATM Service

TARIFF SECTION
A003
A003
A003
A003
A003
A003
A003
A003
A003
A003
A003
A003
A003
A003
A003
A003
A003
A012
A013
A013
A013
A103
A103
A103
A103
A103
A103
A103
A103

PAGE NUMBER

PAGE REVISION

17
18
19
20
21
22
24
43
44
106
107
108
109
120
122
123
124
3
59
60
61
1
3
6
10
14
18
18.1
18.3

06
04
06
07
06
08
08
07
08
05
03
04
04
06
04
02
03
05
09
07
03
0S
06
05
06

It
04
01
01

Exhibit C
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Al03
A103
A103
A103
A103
A103
A103
A103
A103
A103
EO2|

EO2|

E021

1.6
18.7
18.8
18.10
19.1
19.2
19.3
194
19.5
20.2

17

01
01
01
01
01
01
02
01
0!
01
05
05
01

Exhibit C
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FILE CODE: 680.3400
DATE:

STATE.

EFFECTIVE DATE:

TYPE OF DISTRIBUTION.

TARIFFDISTRIBUTION

January 14,2002

EXHIBIT D

FILE PACKAGE NO. FL2001-180

PURPOSE: This tariff filing increases rates for Flat Rate Residence and Business
Services, Consumer ISDN Service and Consumer Service Charges

TARIFF SECTION
A003
A003
A003
A003
A003
A003
A003
A003
A003
A004

PAGE NUMBER

PAGE REVISION

17
18
19
20
21
22
24
43
120
6

07
05
07
08
07
09
09
08
07
02

Exhibit D
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BeliSouth Multl-Line Pricing

Rate

BELL

BELL

Group CURRENT PROPOSED INCREASE EFFECTIVE

Basic Flat Rate Business Line (Ft. Lauderdale/Miami) RG12 34.33 36.95 7% 1/19/2002
Basic Flat Rate Business Line {Orlanda) RG11 33.74 36.95 5% 1/19/2002
Basic Flat Rate Business Line {Boca Raton/Jacksonvilie) RG10 33.03 36.95 11% 1/19/2002
Basic Flat Rate Business Line {Jacksonville Beach/West Palm) RGH 32.32 36.95 13% 1/19/2002
Basic Flat Rate Business Line (Delray Beach/Sanford) RGB 31.38 34.95 10% 1/19/2002
Basic Flat Rate Business Line (Cocoa/Melbourne) RG7 30.38 33.95 11% 1119/2002
Basic Flat Rate Business Line (Daytona/Gainesville/Stuart) RG6E 29.38 3295 11% 1/19/2002
Basic Flat Rate Business Line {Ft Pierce/Titusville/Vero Beach) RG5 28.14 3095 9% 1/18/2002
Basic Flat Rate Business Line {St. Augustine) RG4 27.M 29.95 10% 1/19/2002
BellSquth Single Lina Pricing
Basic Flat Rate Business Line (Ft. Lauderdale/Miami) RG12 29.55 30.07 2% 2116/2002
Basic Fial Rate Business Line (Orlando) RG1 29.04 29.55 2% 211612002
Basic Flat Rate Business Line (Boca Ratan/Jacksonville} RG10 28.43 28.23 2% 2/16/2002
Basic Fiat Rate Business Line {Jacksonville Beach/West Palm) RGY 27.82 28.31 2% 2M16/2002
Basic Flat Rate Business Line (Delray Beach/Sanford) RG8 27.01 27.49 2% 2116/2002
Basic Flat Rate Business Line (Cocoa/Melbourne) RG7 26.15 26.61 2% 2/116/2002
Basic Flat Rate Business Line (Daytona/Gainesville/Stuart) RGs& 25.29 25,73 2% 2116/2002
Basic Flat Rate Business Line (Ft Pierce/Tilusville/Vero Beach) RGS 24.22 2465 2% 201612002
Basic Flat Rale Business Line (St. Augustine) RG4 23.25 23.66 2% 2/16/2002
Option #la.. each Business Line ALL 5.00 .50 b 1/19/2002
Option #1h.. each Business Line ALL 5.00 55| 9% 1119/2002
|__Option #2a, each Business Line ALL 5.00 5.50 9% 1/19/2002
| Option #2b. each Business Line ALL 5.00 5.50 9% 1/19/2002
Oplion #3a._each Business Line ALL 5.00) 5.50 9% 1/15/2002
Option #3b., each Business Line ALL 2.00 5.50 b 1/19/2002

q LIdIHXH



State of Florida EXHIBIT F

Public Serbice Commission

CAPITALCIRCLE OFFICE CENTER o 2540 SHUMARD OAK BOULEVARD
TALLAHASSEE, FLORIDA 32399-0850

-M-E-M-0-R-A-N-D-U-M-

DATE : JANUARY 28, 1999 -
AT i
TO: DIRECTOR, DIVISION OF RECORDS AND REPORTING (Bavd): .
A e SAS e
FROM: DIVISION OF COMMUNICATIONSJ(BARﬁéT%i SIMMONS) /EE“

DIVISION OF LEGAL SERVICES (M. BROWN) pB

RE: DOCKET NO. 990043-TP - PETITION TO REVIEW AND TO CANCEL
BELLSOUTH TELECOMMUNICATIONS, 1InC.‘S PROMOTIONAL TARIFF
{T-98-1783) B2Y ARROW COMMUNICATIONS, INC.

AGENDA: FEBRUARY 2, 1999 - REGULAR AGENDA - PROTEST OF TARIFF
FILING - INTERESTED PERSONS MAY PARTICIPATE

CRITICAL DATES: IMMEDIATE ACTION REQUESTED
SPECIAL INSTRUCTIONS: NONE

FILE NAME AND LOCATION: S:\PSC\LEG\WP\990043.RCM

CASE BACKGROUND

On December 31, 19358, BellSouth  Telecommunications,
Incorporated (BellSouth or the Company] filed a tariff to offer a
promotion called "Three Free.' Attachment A contains the tariff

filing (T-98-1783). The "Three Free'™ program 1is a ninety-day
promotion targeted at small business customers in its service areas
who are currently receiving telecommunication services £from
alternative local exchange companies (ALECs). The "Three Free™
promotion offers the incentive of three (3) months of no-cost
telecommunications services 1In exchange for a contractual
commitment to leave an ALEC, return to BellSouth, and remain with
BellSouth for eighteen (18) months. The "Three Free'™ promotional
period initially began January 14, 1999, and was scheduled to end
April 9, 1999.

On January 13, 1999, Arrow Communications, Incorporated
(Arrow], a certificated ALEC, filed a petition with the Commission
to review and cancel BellSouth®s promotional tariff. The petition

~y P I L ol |
PoTUNrus A
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DOCKET NO. 990045-TP
DATE: January 26, 1999

is attached as Attachment B. In i1ts petition, Arrow alleged that
BellSouth”s tariff is discriminatory and anti-competitive, 1in
violation of Sections 364.01(g), 364.09, and 364.10, Florida
Statutes. Arrow claimed that free service for three (3) months
would provide a sixteen (16%) percent reduction in the price of
BellSouth"s business service over the eighteen (18) month period,
an amount that closely parallels the wholesale discount at which
ALECs may purchase service from BellSouth for resale. According to
Arrow, the promotion - because it is targeted specifically at ALEC
customers who have left BellSouth - impermissibly undercuts the
price at which ALECs may provide service, and will have serious
anticompetitive economic effects on ALECs. The petition alleges
that the promotion also unduly discriminates against other
similarly situated business customers.

The Division ot Communications received this petition on
January 14, 1999, the date the proposed tariff became effective.

When Arrow"s petition was received, staff reviewed the tariff
in light of the petitioner®s allegations. Staff determined that if
the tariff remained effective while the Commission decided the
merits of the petition, anticompetitive harm could occur during the
pendency of the proceeding that could not be adequately redressed
at the conclusion of the case. For that reason, staff filed an
emergency recommendarion to "‘suspend,’'" or postpone the effective
date of the tariff, pending substantive review of the allegations
in Arrow"s petition.

The matter was addressed at the January 19, 1999 Agenda
Conference. BellSouth and Sprint objected to staff’s
recommendation, and several parties, including AT&T and M™CI
supported the rescommendation because of their concern over the
alleged discriminatory and anticompetitive nature of the tariff
filing. There was considerable discussion of the Commission®s
authority to take any interim action to stay the effectiveness of
the tariff pending the resolution of Arrow®s petition.

In response to questions from the Commission concerning the
duration and scope of z decision to "‘suspend’™ BellSouth®"s tariff,
staff explained that its recommendation was to delay the tariff"s
effectiveness only pending full review of Arrow"s petition, and
only because the petition demonstrated on its face that without
delay the tariff would do irreparable anticompetitive harm to ALECs

that could not be undone at the conclusion of the proceeding.

Because the Issues addressed in staff's original
recommendation at the January 19, 1999, Agenda Conference are

- 2 -
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DOCKET NO. 990043-TP
DATE: January 26, 1999

significant and controversial, and because they were addressed very
quickly, staff offers this recommendation to supplement the
analysis initially provided, and to invite additional discussion on
the scope and criteria to use in limited circumstances where the
Commission should '"suspend™ a tariff under the current statutory
scheme.

DISCUSSION OF ISSUES

ISSUE 1: What criteria should the Commission apply to determine
that a tariff filed pursuant to the provisions of Section 364.051,
Florida Statutes, will cause irreparable harm if implemented prior
to completion of a proceeding to determine its validity?

RECOMMENDATION: The Commission should consider whether a petition
to invalidate the tariff demonstrates that the alleged
anticompetitive or discriminatory effect of the tariff will cause
significant harm that cannot be adequately redressed if the tariff
is ultimately determined to be 1invalid. Such irreparable harm
includes financial or economic harm to telecommunications
providers, significant harm to market image or goodwill, or
significant discrimination against similarly situated customers.
(BARRETT, SIMMONS, BROWN)

STAFF _ANALYSIS: At the January 19, 1999, Agenda Conference,
BellSouth and Sprint objected to staff"s proposal to suspend the
operation of BellSouth®"s ""Three Free' tariff on the grounds that
the 1995 revisions to Chapter 364, Florida Statutes, exempted price
regulated lo=zal exchange companies from Section 364.05, Florida
Statutes, the Commission®s traditional "file and suspend™" statute.
According to the companies, Section 364.051, Florida Statutes,
governs their tariff filings, providing that tariffs become
effective and presumptively valid 15 days after filing. Under that
statute the Commission does not have express authority to delay the
effectiveness of tariff filings pending resolution of any challenge
to the tariff"s substantive provisions. BellSouth argued that if
the Commission believed that a tariff was unlawful, Section
364.015, Florida Statutes, provides that the Commission can Seek
injunctive relief from the courts to prevent implementation of the
tariff. The companies also criticized the proposal to suspend the

Exhibit F
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DOCKET NO. 990045-TP
DATE: January 26, 1999

tariff on the grounds that it was vague, and did not provide a
definite time limitation or criteria for suspension.

Arrow, AT&T and MCI responded 1in support of staff's
recommendation, contending that the 1995 legislative revisions to
Chapter 364 gave the Commission the responsibility to “(e)nsure
that all providers of telecommunications services are treated
fairly, by preventing anticompetitive behavior and eliminating
unnecessary regulatory restraint." Section 364.01(g), Florida
Statutes. Although they agreed that the Commission®s traditional
“file and suspend'™ authority found in Section 366.05, Florida
Statutes, does not apply tc price regulated companies, they stated
that the specific provision in Chapter 364 relating to the
presumptive validity and effective date of price regulated
companies®™ tariffs, Section 364.051(6)(a), Florida Statutes,

provides that ». . . the local exchange telecommunications company
shall not engage in any anticompetitive act or practice, nor
unreasonably discriminate among similarly situated customers.'™ 1In

light of that specific provision, and the general directive to the
Commission to prevent anticompetitive behavior in section 364.01,
they argued that the Commission does have the authority to delay

implementation of a tariff where circumstances indicated that
anticompetitive harm or unreasonable discrimination would occur if
"the tariff went into effect.

It is clear that price regulated LECs are not subject to
Section 364.05(5), Florida Statutes, which relates to rate base,
rate-of-return regulation, and rate cases in particular. Today,
under the presumption of validity, tariff Tfilings of price-
regulated LECs go into effect after the appropriate notice period.
For example, under Section 364.051 (%) (a), Florida Statutes, price-
regulated LECs may:

...set or change, on 15 days® notice, the rate for each
of i1ts nor-basic services, except that a price increase
for any non-basic service category may not exceed
...percent within a 12-month period, and the rate shall
be presumptively valid.

The phrase "‘presumptively valid'™™ is used in the context of rate
increases. IT one infers that the "‘presumptively valid"" language
extends to price decreases, the terminology suggests that filings
are presumed valid until some action is taken to the contrary. In

this case, Arrow has filed a petition alleging that the tariff is
discriminatory and anticompetitive.

Exhibit F
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Staff would a2lsc point out that a careful reading of Section
364.05(5), Florida Statutes, reveals that the provisions refer to
rate increases and are silent on rate decreases. The issue in this
case is a rate decrease. The Tollowing passages from Section
364.05(5) illustrate this point:

Pending a final order by the commission iIn any rate
proceeding under this section, the commission may
withhold consent to the operation of all or any portion
of the new rate schedules, delivering to the
telecommunications company requesting such 1increase,
within 60 days, a reason or uritten statement of good
cause for withholding 1ts consent . . . The new rates or
any portion not consented to may, at the option of the
company, go into effect under bond or corporate
undertaking at the end of such period, but the commission
shall, by order require such telecommunications company
to keep accurate account in detail of all amounts
received by reason of such lincrease, specifying by whom
and in whose behalf such amount were paid and, upon
completion of hearing and final decision in such
proceeding, shall by further order require such
telecommunications company to refund with interest at a
fair rate, to be determined by the commission iIn such
manner as it may direct, such portion of the lincreased
rate or charge as by its decision shall be found not
justified. (emphasis added)

In a competitive environment, a price 1iIncrease by one
competitor does not adversely affect other competitors. The Same
cannot be said of price decreases, which may indicate either
healthy, rivalrous competition or predatory behavior. There are
numerous statutory references which point to the Commission’s
obligation to prevent discriminatory and anticompetitive behavior.
These references 1iInclude Sections 264.01(4}(g) (preventing
anticompetitive behavior), 364.08(2) (no free or reduced service),
364.09 (prohibition on giving rebate or special rate), 364.10
(prohibition on providing undue advantage to a person or locality),
and 364.3381(3). (continuing oversight over cross-subsidization,
predatory pricing, or similar anticompetitive behavior). In
addition, as mentioned before, section 364.051(¢)(a), which 1is
applicable only to price-regulated LECs, includes the passage that
Lecs "‘shall not encage in any anticompetitive act or practice, nor
unreasonably discriminzte among similarly situated customers."™
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At the January 13, 1999, Agenda Conference, the Commission
determined that BellSouth®"s tariff should be suspended pending its
decision on the merits of Arrow"s petition. The Commission did not
attempt to reestablish its traditional file and suspend authority.
Rather, iIn response to the petition before it, it postponed the
effective date of the "Three Free'™ Tariff because it believed that
irreparable anticompetitive harm to ALECs could occur if the tariff
remained 1in effect and then was ultimately shown to be
discriminatory or anticompetitive. The Commission also expressed
interest in further development of criteria to use to decide when
a tariff should be suspended pending a determination on the merits
of a petition protesting the tariff.

Staff believes that the Commission should only suspend the
effectiveness of a tariff upon a prima facie demonstration that the
tariff 1s anticompetitive or discriminatory, and the actions
contemplated by the tariff in question may cause irreparable harm.
Irreparable harm is serious harm that cannot be undone; an injury
that cannot be adequately compensated in damages, or measured by
pecuniary standards. Claughton V. Donner, 771 F.Supp. 1200 (S5.D.
Fla. 1991). The American Heritage Dictionary (Second College

Edition) defines irreparable as: '"incapable of being repaired,
rectified, or amended." In Black®"s Law Dictionary (Fifth Edition}

irreparable iniury 1S defined as follows:

This phrase does not mean such an injury as iIs beyond the
possibility of repair, or beyond possible compensation in
damages, or necessarily great damage, but includes an
injury, whether great or small, which ought not to be
submitted to, on the one hand, or inflicted, on the
other; and because it is so large or so small, or is of
such constant and frequent occurrence, or beyond no
certain pecuniary standard exist for the measurement Of
damages, cannot receive reasonable redress iIn a court of
law. Wrongs of a repeated and continuing character, or
which occasion damages that are estimated only by
conjecture, and not by any accurate standard, are
included. The remedy for such is commonly in the nature
of injunctive relief. “Irreparable Injury" justifying an
injunction is that which cannot be adequately compensated
in damages or for which damages cannot be compensable in
money .

To the extent that a harmful effect cannot be overcome, it
then 1S considered *“irreparable.’”

Exhibit F
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Staff considered the scope of irreparable harm in the
emerging, "evolvingbusiness climate of telecommunications. Harmful
busiress practices violate the spirit (zand letter) of Chapter 364,
Florida Statutes. In addition, the Telecommunications Act of 1996
specifically provides for entry into local telecommunications
markets through one of three ways: 1) as a fTacilities-based
enterprise; 21 as a reseller of telecommunications; and, 3) through
unbundled network elements. Staff believes that any restriction or
barrier to the use of one of these avenues would constitute harm,
parnaps irreparable harm. Staff categorizes this range of
possibilities for harm in two primary ways:

1} Financial/economic harm
2) Harm to image or goodwill

Financial or economic harm takes many forms and is, by ana
large, quantifiable. This harm could be in terms of the firm"s
customer base, revenue, or cost, and may in many cases be
redressed. Where, however, the financial or economic harm impairs
the firm's ability to compete to the point of jeopardizing the
firm"s viability, the harm would be considered irreparable and
should be prevented at the outset, since no action can be taken
subsequently that would appropriately compensate for the wrongs of
the past.

In the instant case, staff recognizes the distinct probability
that financial harm could occur for Arrow Communications and other
ALECs, if the BellSouth ""Three Free' tariff were in effect. Staff
believes that Arrow"s ability to compete could be substantially
affected. Presently, Arrow is able to compete with BellSouth as a
reseller of service on the basis of price. Through contractual
agreements, Arrow is able to purchase telecommunication s=rvices
from BellSouth (or other facility-based providers) at a discount.
That difference between the "bought and sold™™ prices for these
services represents the margin by which Arrow (or other ALECs) can
operate and prosper. This margin is critically important to the
interests of the non-facilities based enterprises such as Brrow.
IT the value of the "'Three Free' benefit IS averaged over the life
of the contract, the resultant price is over sixteen {16) percent
lower than the regularly tariffed rate, which approximates the
discounted rate available to ALEC resellers, such as Arrow. The
""Three Free'™ tariff by BellSouth essentially neutralizes this
operating margin for Arrow (and others), and irreparable harm could
result. BellSouth appears to be impeding resellers by offering a
retail price which approximates the wholesale price, thereby
creating a possible price squeeze.

-7 -
Exhibit F
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On the other hand, staying the effectiveness of the ”“Three
Free*“ tariff should not create irreparable financial or economic
harm for BellSouth. If the Commission ultimately determines that
the tariff 1is not discriminatory and anticompetitive, the only
apparent harm to BellSouth is delay, which staff does not view as
irreparable.

Harm to 1image or goodwill, though less quantifiable, also
influences a company’s viability. While i1t is nearly impossible to
measure “perceived” goodwill, character, or reputztion, these soft
characteristics are vital for a company to prosper. Any harm - or
perception of harm - can also rise to the level of catastrophic
harm, wherein the financial viability of the firm is threatened.
A presumably tarnished product or service may be an obstacle which
cannot be overcome, resulting in irreparable harm.

In summary, staff recommends that the Commission should
consider whether a petition to invalidate the tariff demonstrates
that the alleged anticompetitive or discriminatory effect of the
tariff will cause significant harm that cannot be adequately
redressed if the tariff is ultimately determined to be invalid.
Such irreparable harm 1includes financial or economic harm =t¢
telecommunications providers, significant harm to market image or
goodwill, or significant discrimination against similarly situated
customers.

ISSUE 2: Should this docket be closed?

RECOMMENDATION: No, this docket should remain open, pending the
resolution of this petition. (BROWN)

STAFF ANALYSIS: Staff, therefore, concludes that this docket
should remain open, pending the resolution of this petition.

Exhibit F
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BELLSOUTEH

GENERAL SUBSCRIBER SERVICE TARIF

TELECOMMUNICATIONS. INC.

FLORIDA

ISSUED: December 30. 1998
BY: Joseph P. Lacher. President -FL

Miami, Florida

Third Revised Page 34.1
Cancels Second Revised Page J4. |

EFFECTIVE: January 14, 1999

Attachment A

A2. GENERAL REGULATIONS

A2.10 Special Promotions (Cont'd)

AZ.10.2 Descriptions {Cont'd}
A. The following promotions are approved by rhc Commission: (Cont'd)

Arex of Promotion
BellSouth's Service Terntory'
-From Central Officcs where
[Pestgner Listings are
available.

BeliSouth's Serviee Taritory'
-From Central Offices where
Message Wailing 15 available

BellSouth’s Service Termtory
-From Central Offices where
Rotary Line Service 1s
available.

(DELETED)
(DELETED)
(DELETED)
(DELETED)
BellSowth's Service Terriory'

Note L:

Service
Designer Listings
(residence)

Message Waiung Indication
{residence)

Rotary Line Service
(residence)

All Business Services
excluding: taxes. late payment
charges, charges bilied
pursuant 1 Federal or State
Access Service TaniTs,
charges collected on behalf of
municipalitics (including bur
nol limited to surcharges for
91 | service and dual party
relay service), and charges for
services provided by other
comparies, billedcharges on
any account that provides any
service mted according to
customer-specific
negoliations, conlracis or
SETViCE amangemenis
{including. but nor limited 10
Contract Service
Amrangements (CSAs and
M5SAs) md Special Service
Amangements }

Customer may elect to participate only once during each promotion.

Docket No. 990043-TF
Charges Waived Period Authoriry
Nonrecurning Charges 03:14/98
o
02/28:9%
Nonrecumnag Chacges 043/14/98
to
02/28/99
Nonrezurming Charges 01/14/98
)
02/28/99
Line Conncction Charges and  01/14/99
three months' regurring 0]
charges for retuming business  04/09/99
customners that previcusty had
BellSouth service and left
BellSouth before October L.
1998 and that currently have
local sexvice witha CLEC
(facilities based or reseller).
There customers must sign a
contracl agreeing to remain a
BellSouth customer for 13
months, Customers [eaving
BellSouth prior io the end of
Lhe 18 month agreement will
reimburse BellSouth lor
nonrecwmng and recumng
charges waived
Exhibit ¥
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Attachment B
Docket No. 990043-Tp

David B. Erwin
Attomney-al-Law

127 Riversink Road
. | Phone 850.926.9331
Cnwfordville. Florida 32327 Fax 850.926.8448
derwin@lewisweb.net

January 13, 1999

QatHETH

Blanca Bayo

Florida Public Service Commission
2340 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

In re: Petirion to Review and to Cancel Promotional
Tariff of BellSourh Telecommunications

Dear Mr. Bayo:

Please find enclosed an original and ten copies of the Petition to Review and to Cancel
Promotional Tariff of BellSourh Telecommunications, by Arrow Communications, Inc.

Please call me if you have any questions.

Sincerely,
David B. Erwin
DBE:jm
Enclosure

DOCYMENT vl MBS Exhibit F
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Attachment B
Docket No. 9%0043-TP

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition to Review Docket No.

and to Cancel Promotional Tariff

of BellSouth Telecommunicarions Filed: January 13,1999

e T S

PETITION TO REVIEW AND TO
CANCEL PROMOTIONAL TARIFE

Arrow Communications, Inc., d/b/a ACI, through its undersigned artomey petitions the
Commission to Review the Promotional Tariff of BellSouth Telecommunicarions, Inc. (hereinafrer

BellSouth), filed December 30, 1958, to become effecrive January 14, 1999. (T-98-1783) and to

cancel said tariff forthwith
In support of its petition. ACI states as follows:

I. ACl is acemificated ALEC. with Certificate No. 4468, issued by the Commission. and

as such, ACI i asubstantially affected competitor of BellSouth, and, as such, has standing to protest

the objectionable tariff filing of BellSouth.
The petitioner’s name, address and telephone number is:

Arrow Communications. Inc. d/v/a ACI
16001 S. W. Market Street

[ndiantown, Florida 34956

Telephone: 561.597.3113

Fax: 561.597.21 15

President: Robert M. Post, Jr.

The petitioner’s representative’s name, address and telephone number is:

David B. Erwin

127 Riversink Road
Crawfordville, Florida 32327
Telephone: 850.926.933 |
Fax: 850.926.8448

Exhibit F
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Attachment B
Docket No. 990043-T?
2. The tariff filing of BellSouth is objectionable on various factual and legal grounds, as

hereinafier set forth, because of the inducements offered by the promotion, the circumstances under
which the inducements are offered and the persons to whom they are made available. ReliSouth
intends to lure BellSouth's competitors' small business customers awav from those competitors and
back to BellSouth by giving those small business customers free service for three monrhs in return
for an 18 month commitment to be a customer of BellSouth once again.

a. The promotional scheme of BellSouth embodied in its proposed tariff is
objectionable because it violates Section 364.08(1), Florida Statutes. The tariff extends lower rates
to one segment of small business customers that are indistinguishable from all other small business
customers during the effective period of the lower rates. The only distinguishing factor berween the
two groups of small business customers is the carrier with which each customer was doing business
before rhe effectiveness of the lower rate. Section 364.08(1), F. S., prohibits extending to any person
any contractual advantage not regularly extended to all persons under like circumstances for the same
or substantially similar service, and BellSouth is extending such an advantage to selected small
business customers.

b. The promotional scheme of BellSouth embodied in its proposed tariff is
objectionable because it violates Section 364.08(2), F. S., by giving free or reduced service. The
service is free for three months to rerurning selected small business customers, or, if the free service
is averaged with the cost of service for the 18 month term of commitment, the service is &t a reduced

rate (at least 16.6% of the regularly tariffed rate).

Exhibit F
Pg 12 of 19
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Attachment B
Docket ¥Mo. 990043-TP

C. The promotional scheme of BellSourh embodied in its proposed tariff is
objectionable because it violates Sections 364.09, F. S, in the same manner described in the rwo
previous paragraphs. by charging special rates to one group of small business customers when that
group is indistinguishable from any other group of small business cusromers. All such customers
receive the same or substantially similar service, but one group, over an eighteen month period will
receive service at a rate that is at least 16.6% lower.

d. The fact that BellSourh can charge rates to one group of small business customers
that are 16 6% lower than its regular retail ratas calls into question the sufficiency of the avoidable
costs that BellSourh has alleged as the basis fur reducing its retail rates by 16.81%¢o resellers. If
BellSouth can make do with revenue from a number of small business customers that is reduced by
at least 16.6%, then perhaps BellSouth needs less revenue from its small business customers and/or
BellSouth’s wholesale rate to resellers should have a greater percentage reduction than the 16.81%
currently approved by the Commission.

e. The promotional scheme of BellSouth embodied in its proposed tarff is
objectionable because it IS anticompetitive. Under the current resale environment, resellers can
compere with BellSouth on the basis of price. Resellers of business service can obtain service from
BellSouth at a 16.81% discount and then offer service to customers at a rate that is less than
BellSouth’s retail rate. Under BellSouth’s promotional scheme, however, the reselier’s ability to
compere will evaporate. Under that scheme BellSouth can offer the competitor’s customer rates for
18 months that are virtually the same as the competitor’s races, and may well be lower, since the

competitor can not pass on the entire BellSouth discount and cover costs and provide a profit margin.

Exhibit F
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Attachment B
Docket No. 930043-TP

WHEREFORE and in consideration of the above, Arrow Communications, [ne. d/b/a ACI,
respectfully requests the Commission to review the promotional tariff filing of BellSouth
Telecommunications, Inc., referenced herein, and cancel said tariff, if the allegations herein are

determined tu be meritorious.

Respectfully submitted,

David B. Erwin

CERTIFICATE OF SERVICE

| hereby certify that a copy of this Petition for Arrow Communications, Inc. was hand
delivered to the party indicated below, this 13* day of January, 1999.

David B. Erwin

Nancy White, ¢/o Nancy Sims
BellSouth Telecommunications, Inc.
150 S. Monroe Street, Suite 400
Tallahassee, FL 32301

Exhibit F
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Legal Department

NANCY B.WHITE -
General Counsel-Florida --

BellSouth Telecommunications. Ingc.
150 Scuth Monroe Street - T

Room 400 Ve e -
Tallahassee, Florida 32301

(3051347-5558

February 1.1999

Mrs. Blanca S. Bayd

Director, Division of Records and Reporting
Florida Public Service Commission

2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Re: Docket NO. 990043-TP

Dear Ms. Baya:

Enclosed is an original and fifteen copies of BellSouth
Telecommunications, Inc.’s Answer and Response to Arrow Communications.
Inc., d/b/a ACl's Petition to Review and to Cancel Promotional Tariff, which we
asked that you file inthe captioned matter.

A copy o this letter is enclosed. Please mark it to indicate that the

original was filed and return the copy to me. Copies have been served to the
parties shown on the attached Certificate of Service.

o Sincerely, ' )
SEEERETE {%ﬂ%‘é f%"/)@

NBW:in
Enclosure

cc All parties of record
Marshall M. Criser {il
William J. Ellenberg Il

DACUs e v a,  Exhibit F
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

in re: Petitionto Review and to Cancel ) DocketNo.: 980043-TP

Promotion Tariff of BellSouth )
Telecommunications ) Filed: February 1, 1999

BELLSOUTH TELECOMMUNICATION, INC.’S
ANSWER AND RESPONSE TO ARROW COMMUNICATIONS, INC.,
d/b/a ACI'S PETITIONTO REVIEWAND TO CANCEL
PROMOTIONAL TARIFF

BellSouth Telecommunications, Inc., ("BellSouth"), hereby files its Answer
and Response, pursuantto Rule 1.110, Florida Rules of Civil Procedure and
Rules 25-22.037 and 25-22.0375, Florida Administrative Code, to the Petition to
Review and To Cancel Promotional Tariff filed by Arrow Communications, {nc.,
d/b/a ACI. Notwithstanding AClI's allegationsto the contrary, BellSouth has not
violated the Telecommunications Act of 1996 (the "Act"), and Florida Statute or
the Rules of the Florida Public Service Commission ("Commission™). BellSouth
respectfully submits that the Petition should be denied.

For answers to the specific allegations in the Petition, BellSouth states as
follows:

1. With regard to the allegations of Paragraph 1 of the Petition,
BellSouth is without information sufficient to formulate a response thereto and,
therefore, BellSouth denies the allegations of Paragraph 1 of the Petition.

2. Withregard to the allegations of Paragraph 2 of the Petition,

BellSouth admits that it filed a tariff on December 31, 1998 offering a promotion

DACLCNT T Ehibit B
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called "Three Free". The terms of the tariff offering speak for themselves.
BellSouth denies the remaining allegations of Paragraph 2.

3. With regard to the allegations of Paragraph 2 (a) of the Petition,
BellSouth denies the allegations contained therein. BellSouth further avers that
its tariff offering is available to all customers that meet the criteria set forth
therein and is not unreasonably discriminatory.

4. With regard to the allegations of Paragraph 2{b} of the Petition,
BellSouth denies the allegations contained therein. BellSouth further avers that
its tariff offering is no different from promotions traditionally offered by local
exchange companies. The requirements of section 364.08 (2), Florida Statutes
are satisfied by the tiling of a tariff.

5. With regard to the allegations of Paragraph 2{c) of the Petition,
BellSouth denies the allegations contained therein.

B. With regard to the allegations of Paragraph 2(d) of the Petition,
BellSouth denies the allegations contained therein. BellSouth further avers that
its promotional tariff is not relevant to the determination of the wholesale
discount.

7. With regard to the allegations of Paragraph 2(e) of the Petition,
BellSouth denies the allegations contained therein.

And now, further answering, BellSouth states:

8. BellSouth's promotional tariff is no different than promotions offered
by other local exchange companies in Florida.

9. BellSouth's promotional tariff is available for resale.

Exhibit F
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10.  BellSouth provided all ALECs in Florida with 60 days notice of the
tariff filing: ALECSs could have countered with their own promotion (of which
BellSouth would have no notice), but chose not to do so

11.  BellSouth should not be foreclosed from competing for customers.
Indeed, Section 364.051(6)(a)(2), Florida Statutes provides that the local
exchange telecommunications company may meet offerings by any competitive
provider.

WHEREFORE, having fully answered the allegations raised in the
Petition, BellSouth respectfully requests that ACI's Petition be dismissed as ACI
is not entitled to the relief sought

Respectfully submitted this 1* day of February, 1999.

BELLSOUTH TELECOMMUNICATIONS. INC.

ey o _ulide

NANCY B. WHITE

c/o Nancy Sims (/é'*U
150 South Monroe Street, MO
Tallahassee. Florida 32301
(305)347-5558

M//ﬂ/m;LJ. 2/@;% /J//

WILLIAM J. ELLENBERG :
675 West Peachtree Street, #4300
Atlanta, Georgia 30375

(404)335-0711

Exhibit F
3 Pg 18 of 19



CERTIFICATE OF SERVICE
Docket NO. 990043-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was served by
U.SMail this 1* day of February. 1999 to the following:

Staff Counsel

Florida Public Service Commission
2540 Shurnard Oak Blvd.
Tallahassee, FL 32399-0850
(850)413-6199

(850) 413—-6250

David B. Erwin, Esq.
127 Riversink Road
Crawfordville, FL 32327
Tel. No. (850)926-9331
Fax No. (850)926-8448
Attorney for ACI

Nagea ) ity

Nancy B. White W}
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EXHIBIT G
ROFUDA PUBLIC SERVICE coMMIssion

15
VOTE SHEET

FEBRUARY 2, 1999
RE: DOCKET NO. 990043-TP - Petition to review and to cancel BellSouth
Telecommunications, Inc.’s promotional tariff (T-98-1783) by Arrow
Communications, Inc.

Issue 1: #FHrat =xit

- s . . . , r
.

Recommendation: etition to/y
invalidate the tariff demonstrates that the alleged anticompetitive or
discriminatory effect of the tariff will cause significant harm that cannot
be adequately redressed if the tariff is ultimately determined to be
invalid. Such fxxeeaxrable harm includes financial or economic harm to
telecommunlcatlons providersy g :
discrimination against similarly situated customers
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L e ey e [ Y

MODIFIED - == =%

COMMISSIONERS ASSIGNED: Full Commission

COMMISSIONERS' SIGNATURES
MAJORITY DISSENTING
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REMARKS/DISSENTING COMMENTS:
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vO1TE SHEET
“EBRUARY 2, 1999
DOCKET NO. 990043-TP = Petition to review and to cancel BellSouth

Telecommunications, Inc.’s promotional tariff (T-98-1783)by Arrow
Communications, Inc.

(Continued from previous page)

Issue 2: Should this docket be closed?
commendation: NO. This docket should remain open, pending resolution of

this petition.

APPROVED

Exhibit G
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EXHIBIT H

AFFIDAVIT OF MICHAEL P. GALLAGHER

STATE OF FLORIDA
COUNTY OF ORANGE

BEFORE ME, the undersigned authority, personally appeared Michael P. Gallagher, as
Chief Operating Officer of Florida Digital Network, Inc., who after being duly sworn, did
state under oath:

1. | am the Chief Operating Officer of Florida Digital Network, Inc. (“Florida Digital”).

2. Florida Digital’s business has been and will continue to be irreparably harmed by the
promotional prices BellSouth Telecommunications, Inc. (“BellSouth”) offers to business
customers, including BellSouth‘s Key Customer programs.

3. Florida Digital competes with BellSouth largely on the basis of price. Florida Digital
generally offers business service rates that are 20%o less than BellSouth’s.

4. BellSouth’s Key Customer programs approximate or undercut the prices that Florida
Digital is able to offer and still remain viable.

5. Florida Digital has and will continue to lose customers and potential customers to
BellSouth due to BellSouth’s Key Customer promotions.

6. BellSouth’s Key Customer promotions impair Florida Digital’s ability to compete, to
the point of jeopardizing Florida Digital’s viability as an on-going business concern.

7. The harm that Florida Digital has suffered and will continue to suffer as a result of
BellSouth’s Key Customer promotions cannot be undone and cannot be adequately
compensated by damages or readily measured by pecuniary standards.

8. The harm that Florida Digital has suffered and will continue to suffer as a result of
BellSouth’s Key Customer promotions has been constant, frequent and continuous in
character.

ExhibitH
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FURTHER AFFIANT SAYETH NOT:

"Nt S

Michael P. Gallagher
CEO, Florida Digital Net?o"rk Inc.

Sworn to and subscribed before me this /3 day of F2betres -, ,2002, by Michael P.
Gallagher, as CEO of Florida Digital Network, Inc., and Who is personally known to me.

Notary’s Signature % Notary’s Stamp:

Carol A Kaltey
&u’ﬁ[ A /(-t”—//-ﬁ,‘-l fﬁwmmmmmm
Notary’s Name Yo Expires August 08, 2004
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